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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Trevor Potter, Esq. SEP 18 2010

Caplin & Drysdale

One Thomas Circle, N.W. Suite 1100

" Washington, D.C. 20005
RE: MURG6II2Z

John McCain 2008, Inc.
and Joseph Schmuckler, in his official
capacity as freasurer

Dear Mr. Potter:

On November 3, 2008, the Federal Election Commission (**Commission™) notified your .
clients, John hicCnin 2008, Inc. and Joseph Schmuckler, in his official capacity as treasurer,
(“the Committee™) of complaints alleging violations of the Federal Election Campaign Act of
1971, as amended (“the Act”). A copy of the camplaifit was forwardd to the Conunittce at that
time,

Upon further review of the allegations cantained in the complaints, and information

~ supplied by your clients, the Commission, on August 24, 2010, found that there is reason to

believe that the Committee accepted excessive contributions in violation of 2 U.S.C. § 441a(f), a
provision of the Act, and authorized an audit pursuant to 2 U.S.C. § 437g. Also on this date, the
Commission found no reason to believe that the Comnmitiee failed to disciose a $56,047.00
contribution from Brian Medeska in violstiun of 2 U.S.C. § 434(b) and fousss no season to
beliaue that e Comomittee violated 2 U.S.C. § 432(c) by fuiling ta firnperly tceount for the
receipt of anenymous aontributions and maintain identifying information for other contrilusors.
The Factual and Legal Analysis, which farmed a-basis for the Commissian's findings, is attached
for yaour information.

You may submit any factual or legal materials that you believe are relevant to the
Commission's consideration of this matter. Please submit such materials to the General
Counsel's Office within 15 days of receipt of this letter. Where appropriste, statements should be
submitted under oath. In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurred and proceed with conciliation.
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Please note that you have a legal obligation to preserve all documents, records and
materials relating to this mutter until such time as you ave motified that the Cemmission hus
closed is file in this niatter. See 18 U.S.C. § 1519.

If you are interested in pursuing pre-probable cause conciliation, you should so request in
writing. See 11 C.F.R. § 111.18(d). Upos receipt of tbe oequest, the Qffiee of the Geneml
Counsel will make recommendations to the Commission either proposing an agreement in
settlement of the matter or recommending declining that pre-probable cause conciliation be

" pursued. The Office of the General Counsel may recommend that pre-probable cause

conciliation not be entered into at this time so that it may complete its investigation of the matter.
Further, the Commission will mot erttertain requests for pre-probable cause corrciliation alter
briefs en probable cause have besn rmifed to the respendent.

Renuests flr exteasions of timn will noi be routinely gasnind. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In addition, the Office of the Geeeral G‘otmsel nrdinarily will not give extensioas
beyond 20 days.

This matter wiil remain confidential in accordance with 2 U.S.C. §§ 437g(a){4)(B) and
437g(a)( 12)(A) unless you notify the Commission in writing that you wish the matter to be made
public.

If you have sy qaestions, please noniact Mariasne Abely, the attorney assigned to this
mattes, at (202) 694-1650.

On behalf of the Commission,

Matthew S. Petersen
Chairman

Enclosure
Factual and Legal Analysis



13044341553

WO bhWwhN

5 N N e — — -— — P — — o~ —
St (=] L'} o0 ~ (- W F -3 [#) N - o

23

FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: John McCaiﬁ 2008, Inc. and MUR 6112
Josepl_\ Schmuckler, in his afficial
capacity as treasurer
L INTRODUCTION

This matter was generated by a complaint filed by the Democratic National
Comnmittee .(“the colnplaimant™). Sc.c 2U.S.C. § 437m(a)1).

The nomphainant allnges tkat John McCain 2008, Inc. and Joseph Schmuckler, in
his official mpﬁcity as treasirer, (“Committee™) violated the Federal Election Campaign
Act of 1971, s amended, (“the Act”) by accepting millions of dollars in excessive
contributions, failing to disclose a $56,047 individual contribution from Brian Medeska,

and failing to properly account for the receipt of anonymous contributions and maintain

. identifying information for other contributors. 2 U.S.C. §§ 432(c), 434(b) and 441a(f).

The Committee denies violating the Act and urges the Commission to find that no
violations oceurred and dismiss the matter. According to the Conmittee, the
complairant’s allegations are groundless because they ;re'based on informmtion accessed
from the cmrpsign’s ssarchable online datalneze that tbirpoarily contained inhdvertemt
erracs and did 120t show the cesults of its oogoing precess of refunding, redesignaking, and

reattributing contributions.



13044341554

10
11
12
13
14
15
16
17
18
19
20
21
22
23

MUR 6112 2
McCain 2008, Inc. -
Factual and Legal Analysis

Il. FACTUAL AND LEGAL ANALYSIS
A. RECEIPT OF EXCESSIVE CONTRIBUTIONS

1. Factual Summary

The Committee was the principal campaign committee for presidential candidate
John McCain during the 2008 primary election cycle. The Committee raised over
$246,117,990.70 in contributions for the primary election, which it disclosed in reports
filed with the Commission. In addition to filing disclosum= remots wilt: tite Coymmission,
the Comamiiter voluntarily dinalosad contributions to the publir: through a searckeble
database on its campaign wehsite, www.JohoMcCain.com, called the Primary Elaction
Donor Lookup Archive (“Donor Archive”). The Donor Archive listed contributions
received exclusively during the primary election period because John McCain’s Qmeral
election committee, McCain-Palin 2008, Inc., participated in the presidential public
funding program and did not raise private contributions after August 31, 2008. See
2U.S.C. §9031.

Bazsed on a review of the Donor Archive, performed between October 18, 2008
and October 20, 2008, the complainant alleges that the Committee violated the Act by
accepting excessive contributions fotuling nearly $7 million. 2 U.S.C. § 441a(f).
Spaeifically, the cnmplainant nlieges that the Cammrittze aceapted 6,653 anntributioos
that were at least $1,000 in excess of the $2,300 limit for the primary election, and may
have accepted additional excessive contributions that it failed to disclose. According to
the complainant, nineteen of these individuals listed contributed more than $10,000 each
to the Committee. One of thesg individuals, Brian Medeska, allegedly made a $56,047

contribution to the Committee, which the campaign failed to report on any of its
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disclosure reports in violation of the Act. 2 U.S.C. § 434(b).! Although the complainant
primarily used the voluntary Donor Archive as the basis for its allegations relating the
Committee’s acceptance of excessive contributions, the complainant also appears to have
reviewed one of the ten RFAIs received by the campaign as of October 2008 relating to
the acceptance of excessive contributions, and cites to it to demonstrate the Committee's
“extensive recert history of flouting” FECA. This RFAL, dated September 30, 2008,
inciuded a nine-page list of apparent excessive contributiens disclosed in tiee
Commiittee’s M8 Repsrt.

The Committee denies that it accepted any excessive contributions in violation of

the Act. The Committee states that the Donor Archive experienced a data entry problem

in October 2008 resulting in the complainant downloading inaccurate contribution

information. The response also states that, because the Donor Archive was updated once
a month, it only provided a static view of the campaign’s contribution processing. |
According to the Committee, this resulted in the Donor Archive listing some contributors
as having given over the $2,360 limit even though these contributors received refunds or
authorized redesignations or resttributions within the 60-duy deadline. Furthrer, the
Conn;:item centtmds tiet thie complaimint’s reliance om the Ligwor Archive, wi:ich isa
voluitary antt unafficial drashase of infurmatian, is imssfficient to astihish thet the
campaign actually accepted excessive contributions in violation of the Act.

! The complaint appears to have erroneously cited 2 U.S.C. § 434(a) in connection with Committce’s
failure to report the $56,047.00 contfibution. Section 434(a) governs the filing of disclosure reports by
committee treasurers. Given that the complainant’s allegation relates to the failure to disclose an individual
contribution in excess of $200, the Commission analyzed this issue under 2 U.S.C. § 434(b), which govemns
the contents of disclosure reports, including the itemization of contributions in excess of $200. 2 U.S.C.

§ 434(b)Y3XA)-
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The Commission reviewed the Committee’s disclosure reports for the 2008
primary election cycle, which reflected that the Committee received a total of
$5,716,260.80 in apparent excessive contributions during the primary election cycle,

which were not refunded, redesignated or reattributed in a timely manner.? See Chart

below.
REPORT | OUTSTANDING TOTAL
EXCESSIVES CONTRIBUTIONS

2006 YE $8,000.00 of $1,710,387.41
2007 Q! $59,225.00 of $13,025,695.50
2007 02 $52,25040 of $36,212,773.86

| 2007 3 $14,875.00 of $5,698,139.82
2007 YE $13,550.00 of $6,836,072.13
2008 M2 $11,119.00 of $11,730,045.17
2008 M3 $22,310.00 of $11,014,6%1.37
2008 M4 $121,419.00 of $15,192,499.28
2008 M5 $238,705.00 of $17,967,511.38
2008 M6 $492,657.68 | of -1 $20,888,390.64

(2008 M7 __| $549,413.00 of $21,507,299.08

(2008 M8 | $429,896.00 | of $26,256,338.97
2008 M9 | $428,961.97 _ of $47,565,R51.84
2608 M10__| $2,794,263.15 _ of $8,206,102.52

| 2008 12G° $145.718.00 of $792,825.96
2008 30G $333,898.00 of. $1,513,435.67.
TOTAL $5,716,260.80. of $246,117.990.70

3 ‘Phe Commmission identiffad 82 ,794,263.15 in potential excessive contributiczss based on the M10 Report,
which imcluded $7,300.00 in excessive contributicus from one individual axwd sxm political action
committee that were not timely refunded, redesignated, or reattributed, plus $2,786,963.1$ in contributions
designated for the 2008 primary election that were reportedly received after the date of the candidate’s
nomination. A subsequent review of the Committee's disclosure reports, as well as reports of various joint
fundimining sasmvites in veiileh the Conmmittes partixipsml, tivdisaos fimt appenbostaiy $2,238,743.99 of
these "prixmnry-afisr-prinmary” fumds: anpew to haae busn reecived by ths viirions joint fmdmisas bafore
the suididinés’s namination, axtd the Commitae reposind the dotes the fmfs vuse transfesrod feam the joint
fumisaising cemmisines, rather than the datos the funds were reacsived by the joimt fizdrsises as the
contribution date. Therefore, the $2,238,783.99 in contributions might not be excessive, but simply
disclosed incorrectly by the Committee. Similarly, a review of the disclosure reports filed by the McCain-
Palin Compiliance Fund, Inc. ("GELAC") appears to indicate that the GELAC received ¥13.78 million in
redesignations fiom the Committee starting in tfie M2 reporting periodd. Of that antount, it appeas iut up
toap,-mxln\mlyﬂ ¥01,504.33 in redesignatiod primsy exosssive suntriSutions mmy overlap with B
excessive camtrivenvons identified in ltecluummNe. Threseibre, wp to an additiendl $2,101,604:33
in cumirivudico might notive ancnesive, but say have bam rasmtiad bxmrmaly by the Crmsnzitiue,

3 Thé exiessiva cantributiams listed flar bath the 2008 12G and 2008 360G lepmhg pl:idu- largely
“primary-afias-primnry™ cg=tribusions. Thexo azs no joint fumdrajsing transfers disclosad on these reporta,
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Thus, it appears from the Committee’s disclosure reports that it accepted

excessive contributions.

2. Legal Analysis
The Act provides that no person shall make contributions to a candidate for

federal office or his authorized political committee, which in the aggregate exceed $2,300

for the primary and general elections, respectively. 2 U.S.C. § 441a(a)(1)(A). The

‘Commiitee’s aggregate totht of pormissible contrtbutions $4,600, which includes the

permianible amount of $2,100 far t: primary alnction amd an additional $2,300 depesited |
into the McCr._in-Palin Campliance Fund, Inc. (“GELAC"). Cantrihutions in excesa-of
the $2,300 limit for the presidential primary election may only be deposited into the_
GELAC if they are made for the primary, exceeded the contributor's contribution limiﬁ
for the primary and are lawfully redesignated for the GELAC pursuant to 11 C.F.R.

§1 IO.I.I See 11 C.F.R. § 9003.3(a)(1). In addition, candidates and political committees
are prohibited from knowingly accepting contributions in violation of the contribution
limits set forth in the Act. 2 US.C. § 441a(f).

Based upon the available information, the Committee appears to rave accepted
excussive conwributions that range from $3.5 million to $5.7 million. .Acoordingly, the
Commission finds yeason to betieve that Jolin MeGain 2008, Inc. and Joseph Schanualelcr,
in his official capacity as htasﬁer, accepted excessive contributions in vialation of
2US.C. § 441a(f).
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B. FAILURETO DISCL_OSE A $86,047 CONTRIBUTION
. Factual Summary
The complainant alleges that the Committee accepted an excessive contribution
totaling $56,047 from Brian Medeska of Farmington, Connecticut, which it failed to

disclose in any of the reports it filed with the Commission.* The complainant states that

it discovered Mr. Medeska's contribution during its analysis of inforrmation posted on the

Donor Archive.

The Committee denies that Mr. Medeska made an excessive contribution to the
campaign and attributes the identification of a $56,047.00 contribution from Mr.
Medeska in the Donor Archive to the database errors described supra at 3. According to
the Committee, Brian Medeska of Farmington, Connecticut actually contributed a total of

$75 to the campaign; $25 on August 9, 2007 and $50 on January 31, 2008. In support,

_the Committee provides what it terms a “Contribution Report” generated from the Donor

Archive listing Mr. Medeska’s two contributions. This report includes Mr. Medeska’s
city, state, zip code, address, as well as the amount of and donation date for each
contribution.
2.  Legal Amhwis
Treasurers of a political committee are required to file reports of receipts and

¢ The Committes did not report any contributions from Brian Medeska of Farmington, Connecticut in its
FEC disclosure reports.
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disbursements in accordance with the provisions of 2 U.S.C. § 434(a).’ Authorized
committees of a candidate for federal office are required to disclose the total amount of
receipts received during the reporting period, including contributions from individuals.

2 U.S.C. § 434(b); 11 C.F.R. § 104.3(a). Such committees are also required to itemize
contributions aggregating in excess of szob per election cycle and disclose the
identification of the eontl:ibutor. 2 US.C. § 434(b)(3)(A); 11 C.F.R. § 104.3(a)(4). This
idemtification inhedow the aafribsom’s name, nddress, occupation, the name of his ex har
emsploysr, if any, andl the date of saseipt and amount of'the contrilmtion.

2 US.C. §§ 431(13), 434(b)(3)(A); 11 C.F.R. § 100.12, 104.3(a)(4).

The available information in this matter does not support a finding that the
Committee may have accepted a $56,047 contribution from Brian Medeska of
Farmington, Connecticut that it failed to disclose to the Commission in violation of
2 U.S.C. § 434(b). The Committee presented information explaining that the database
errors resulted in the complainant accessing inaccurate contribution information for Mr.
Medeska. In addition, the Committee’s “Contribution Report” provided specific
information regarding two contributions, totaling 75, made by Brum Medeska of
Farmington, Connectiowt. Tho Commission has no information to the coatrary. Given
thet the aggregate amnount of thoon: contributizmis disd not meet the $200 thresknid, the

5 In any calendar year during which a general election is held, the principal campaign committee of a
presidaritial candidatsi is n:quissd tx fide mecasly mopoats if the scanpeign Dy on Jesunacy 1 of such year,

- received contributions aggregating $100,000 or made expenditures aggregating $100,000 or anticipates

receiving contributions aggregating $100,000 or making expenditures aggregating $100,000 during such
year. 2U.S.C. § 434(a)3XA). In any other calendar year, the treasurer shall file monthly reports, which
shall be filed no later than the 20® day after the last dsy of each month and shall be complete as of the last
day or the memiR; vr quaserty roposts, wiich shall to filod ne lsrsr dum the 15™ amy wiler the last day of
each onlestine quiier wnd whith sinil be completa us of the last day of cash calearier yesr. 2U.S.C,

§ 434(a)3X(B). '
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Committee was not required to itemize Mr. Medeska’s contributions on any of its
disclosure reports. 2 U.S.C. § 434(b)(3)(A); 11 C.F.R. § 100.12, 104.3(a)(4).
Accordingly, the Commission finds no reason to believe that John McCain 2008,
Inc. and Joseph Schmuckler, in his official capacity as treasurer, failed to disclose a
$56,047.00 contribution from Brian Medeska in violation of 2 U.S.C. § 434(b).
C. VIOLATI OF T EEPY EQUIR

1. Eacfgal Summary
The complainant alleges that the Committee violated the Act by failing to

~ properly account for tha receipt of anonymous contributians and maintain identifying

information for other contributors.® Based on information accessed from the Donor
Archive on October 23, 2008, the complaint alleges that the Committee violated the Act
by accepting 23 anonymous contributions exceeding $50 and failing to maintain the
names and addresses of those contributors. According to the complainant, these
anonymous contributions, which were apparently received between August 11,2008 and
August 31, 2008, totaled $3,042.

The complaint also alleges that the Comnmitoes failed to properly maintain the
addsessss or other identifying information for numerous other contributors. By treating
donations with identien] nances, atztes end nip uodes aa having bezn given by the same
pemon, the complainant concluded that the Committee acoepted 94 contributions totaling
$23,614.00 from individuals for whom no street address was prowded According to the

¢ Altbough the complainant conpiudes that the Camamittee's failure to maintsin this contribliton information
violated 2 U.S.C. § 432(b), as discussed below, these allegations are more appropriately analyzed as a
potential violation of 2 U.S.C. § 432(c).
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complaint, 46 of these contributions were over $50." The complainant further asserts that
it is impossible to identify another 94 contributions, totaling $1 0,000, listed in the Donor
Archive during this same time period because the contributor for each is listed with a last
name and (paftial) ﬁdm. but no first name. The complainant reached this conclusion
by treating donations with identical last names, states and zip codes as having been given
by the same person. The complaint states that 20 of thewe contributions were over the
$30 limte.*

The Committee states that it appropriately disbursed anonymous contributions
over $50 to eharity in alecardance with 11 C.F.R. § 110.4(c)3), which requires that such
contributions be promptly disbursed for any lawful purpose unrelated to any federal
election, campaign or candidate. 11 C.F.R. § 110.4(c)(3). As evidence of its proper
disposal of these funds, Committee provided a list of 11 checks issued to Operation Smile
and the American Heart Association between June 30, 2007 and November 28, 2008.

The list, which did not include the amount of each check, provided the name and address
of the charity as well as the check number and date of issuance.

The Committes explains thut it exercised its “best efforts™ to find missing
contribator information in accondanoe with the requirements of 11 C.F.R. § 104.7(b).
According to the Commitsee, its “heat effortis™ processss includad sequesting
contributors’ pazscnal information in eampaign sohcuanons end making continual efforts

to find missing contributor information. In support, the Committee provided a copy of its

T A review of the list providet! by tire complaimnt indleates that the 94 contributions were made by 38
individual donors, 27 of whom appear to have contributed over $50. Approximately 15 of these individual
domars with intouplete addeess informssion appear to have cantuibutes over $200. )

® A review of the list provided by the complainant indicates that the contributions at issue were made by 49
individuals, 33 of whom appear to have contributed over $50.
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on-line solicitation to the McCain-Palin GELAC, which reéuested all ideptifying
information required by the Act and clearly informed contributors that Federal law
required the campaign to collect and report the name, mailing address, occupation, and
name of employer of individuals whose contributions exceed $200 in an election cycle.
The Committee also furnished a sample follow-up letter, which it'st-ates was sent to any
individual donor who failed to provide complete identifying information at the time of
the caritribution. In addition, the Commmitien dmtes that the campaign soerched for
minaing enntribuses infomaﬁnn in plione dirastories, wob sites xnd other antine
datahases. According to the Committae, these “hest efforts™ pracesses resuited in the
campaign identifying 44 out of the 49 contributors identified by the complainant as
misﬁing a first name.
2.  Legal Analvsis

The treasurer of a political committee is required to keep a record of “the name
and address of any person who makes any contribution in excess of $50, together with the
date and amount of such contribution ...."* 2 US.C. § 432(c)(2), 11 C.F.R.
§ 102.9(a)(1). For contributions aggregating in excess of $200 auﬁng u calendar year,
trousurers are resjuired ts obsain ond pressive the identification of the person in
acoordance with 11 C.F.R. § 100.12, as well as the date of roncipt and snenunt of sush

contribution. 2 U.S.C. § 432(c)(3); 11 C.F.R. § 102.9(a)(2). In performing

? The Commiission’s vegulations require that resords shadl be kapt by any rearonabié acoountig prucedare
of all contributions received by or on behalf of a political committee. 11 CF.R. § 102.9(a). The
Commission has recommended that reasonable accounting procedures for sortributions of $50 or less may
include keeping the same information required for identifying contributions that exceed $50, which
includes the amount, date of receipt, and donor’s name and address or in the case of small contributions
collected at a fundraiser, such as gate receipts and cash contributions, records of the name of the event, the
date and the tetsl smwening of amttibutioos collpctel. See Adviscay Opinions 1981-48 (Momicegan Coanty
Repehlican Pmy) and 198999 (Republires Roandup Committee).
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recordkeeping duties, the treasurer or his agent shall use his “best efforts” to obtain,
maintain and submit the required information. 11 C.F.R. § 102.9(d). Ifthereisa
showing that best efforts have been made, any records of a gommiueé shall be deemed to
in be compliance with the Act. Id.; 2 U.S.C. § 432(i).

A political committeg receiving an anonymous cash contribution in excess of
$50.00 is required t “promptly dispose of the amount over $50.” The amount over $50
niay then bu med fur amr lawful purpose unrelmed to Fedelul elections, campaigms or
candidaten, 11 Cai?.ll. § 110.4(c)(3). The Collnminsim hus edvined politicn] eammittecs
that if the identity of a contributor cannot be determined or is in quﬂlhft-m, anprdpﬁnte'
disbursement of the funds would include giving the funds to a governmental entity
(fe&eral, state or local) or a qualified charitable organization as described in 2 U.S.C.

§ 170(c). See Advisory Opinion 1991-39 (D’ Amato)(contributions from unidentified
contributors should be disbursed by the committee for any lawful purpose unrelated to a
federal election, campaign or candidate).

Based on the available information, it does not appear that the Committee violated
its mrdkeepiﬁg vbligations by failing to properly account for the receipt of anonymous
contributions aud munitain ideutifying ittformation for othar contribetbrs, 2 U.S.C.

§ 432(c). First, thare ir no informatian fo rmggest that the Cammithee utiliand tha Noner

. Archive for the purpesa of complying with its recordkaeping obligations under the Act or

Commission regulations. Second, it appears that the Committee disposed of the 23
anoﬁymous contributions at issue in accordance with the Commission’s regulations.
The Committee’s .disclosume rcports indicate that the committee made a total of nineteen

disbursements totaling $24,622.58 to the American Heart Association and Operation
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Smile between June 30, 2007 and December 30, 2008, including a $3,542.50
disbursement to the latter charity on October 16,2008. 11 C.F.R. § 110.4(c)(3).
Further, the Committee presents information and documents indicating that its
response to missing contributor information was consistent with the “best efforts” safe
harbor, such as requesting complete contributor identification information in its
solicitation materials with an accurate statenient of the apptopriate Federal law,
requesting information through follow-up correspentience, nnd by searching publicly
availabla information for mising nmmes er addresses. 11 C.F.R. § 104.7(b); 2 U.S.C.
§.432(i). Ani, although the Cammittee did not discuss specific efforts it may have |
employed to locate completz sddresses for the contributors identified by the complainant,
the campaign did provide a list demonstrating its success in finding the first names for a.
majority of the contributors identified by the complainant as lacking that information.
Accordingly, the Commission finds no reason to believe that John NicCain 2008,
Inc. and Joseph Schmuckler, in his official capécity as treasurer, violated 2 U.S.C.
§ 432(c) by fuifing to properly account for the receipt of anonymous contributions and
maintain identilying information for other comnbntws.



